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2292-S AMB HEA S3285. 3

SHB 2292 - S COW AMD
By Commttee on Health & Long-Term Care

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEWSECTION. Sec. 1. The legislature finds that access to safe,
af fordabl e health care is one of the nost inportant issues facing the
citizens of Washington state. The legislature further finds that the
rising cost of nedical nmalpractice insurance has caused sone
physi cians, particularly those in high-risk specialties such as
obstetrics and energency room practice, to be unavail able when and
where the citizens need themthe nost. The answers to these probl ens
are varied and conplex, requiring conprehensive solutions that

encourage patient safety practices, increase oversight of nedical
mal practice insurance, and nmaking the civil justice system nore
under st andable, fair, and efficient for all the participants. The

| egislature finds that neither of the initiatives, Initiative 330 or
Initiative 336, contain conprehensive, real solutions to the problens
they are attenpting to solve, and for this reason, offers the follow ng
| egi sl ative approach to the citizens of this state.

It is the intent of the legislature to prioritize patient safety
and the prevention of nedical errors above all other considerations as
| egal changes are nmade to address the problem of high malpractice
i nsurance prem uns. Thousands of patients are injured each year as a
result of nedical errors, many of which can be avoided by supporting
health care providers, facilities, and carriers in their efforts to
reduce the incidence of those mstakes. It is also the legislature's
intent to provide incentives to settle cases before resorting to court,
and to provide the option of a nore fair, efficient, and streanlined
alternative to trials for those for whom settl enment negoti ati ons do not
wor k. Finally, it is the intent of the legislature to provide the
i nsurance comm ssioner with the tools and information necessary to
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regul ate nedi cal mal practice insurance rates and policies so that they
are fair to both the insurers and the insured.

PART | - PATI ENT SAFETY

Encour agi ng Patient Safety Through Conmuni cations Wth Patients

Sec. 101. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anended to read as foll ows:

(1) In any civil action against a health care provider for personal
injuries which is based upon alleged professional negligence ((and

hich i ey

representativer)), or in any arbitration or nediation proceeding

related to such civil action, evidence of furnishing or offering or
prom sing to pay nedical, hospital, or simlar expenses occasi oned by
an injury is not adm ssible ((te—proevetabiHtyfor—thei+niury)).
(2)(a) In a civil action against a health care provider for
personal injuries that is based upon alleged professional negligence,
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or in any arbitration or nediation proceeding related to such civil
action, a statenent, affirmation, gesture, or conduct identified in (b)
of this subsection is inadm ssible as evidence if:

(i) Mre than twenty days before comencenent of trial it was
conveyed by a health care provider to the injured person, or to a
person specified in RCW7.70.065(1); and

(ii) It relates to the disconfort, pain, suffering, injury, or
death of the injured person as the result of the alleged professional
negl i gence.

(b) (a) of this subsection applies to:

(i) Any statenent, affirmation, gesture, or conduct expressing
apol oqy, fault, synpathy, conm seration, condolence, conpassion, or a
general sense of benevol ence; or

(i1) Any statenent or affirnmation regarding renedial actions that
may be taken to address the act or om ssion that is the basis for the
all egation of negligence.

Encour agi ng Reports of Unprofessional Conduct or Lack of
Capacity to Practice Safely

Sec. 102. RCW4.24.260 and 1994 sp.s. ¢ 9 s 701 are each anended
to read as foll ows:

( { Phystetans—H-censed—under—chapter—1871—RON —denti-sts—Hcensed

a N - Q [0 \A a¥a NN aa
o O~ A C v vamee v

REW ) Any nenber of a health profession listed under RCW 18. 130. 040
who, in good faith, nakes a report, files charges, or presents evidence
agai nst anot her nenber of ((t+het+)) a health profession based on the
cl ai red ((Hreorpetency—or—gross—m-seonduet)) unprofessional conduct as
provided in RCW 18.130.180 or inability to practice with reasonable
skill and safety to consuners by reason of any physical or nental
condition as provided in RCW 18.130.170 of such person before the

) Nant o Q (4
aP OO

pharraecy—under—ROWM18-64-160)) agency, board, or conmm ssion responsible
for disciplinary activities for the person's profession under chapter
18. 130 RCW shall be immune fromcivil action for damages arising out
of such activities. A person prevailing upon the good faith defense
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provided for in this section is entitled to recover expenses and
reasonabl e attorneys' fees incurred in establishing the defense.

Medi cal Quality Assurance Comm ssion Consuner Menbership

Sec. 103. RCW 18.71.015 and 1999 c 366 s 4 are each anended to
read as foll ows:

The Washington state nedical quality assurance commssion is
established, consisting of thirteen individuals |icensed to practice
medi cine in the state of Washi ngton under this chapter, two individuals
who are |icensed as physician assistants under chapter 18.71A RCW and
((feur)) six individuals who are nenbers of the public. At |east two
of the public nmenbers shall not be fromthe health care industry and
shall be representatives of patient advocacy groups or organi zations.
Each congressional district now existing or hereafter created in the
state nust be represented by at |east one physician nmenber of the
comm ssion. The terns of office of menbers of the conm ssion are not
affected by changes in congressional district boundaries. Publ i c
menbers of the conmm ssion nmay not be a nmenber of any other health care
licensing board or comm ssion, or have a fiduciary obligation to a
facility rendering health services regulated by the comm ssion, or have
a material or financial interest in the rendering of health services
regul ated by the conm ssion.

The menbers of the comm ssion shall be appointed by the governor.
Menmbers of the initial conm ssion may be appointed to staggered terns
of one to four years, and thereafter all terns of appointnent shall be

for four years. The governor shall consider such physician and
physi ci an assi stant nmenbers who are reconmended for appointnment by the
appropriate professional associations in the state. In appointing the

initial nmenbers of the conmssion, it is the intent of the |legislature
that, to the extent possible, the existing nenbers of the board of
nmedi cal exam ners and nedi cal disciplinary board repeal ed under section
336, chapter 9, Laws of 1994 sp. sess. be appointed to the comm ssion.
No nenber may serve nore than two consecutive full terns. Each nenber
shall hold office until a successor is appointed.

Each nmenber of the comm ssion nust be a citizen of the United
States, nust be an actual resident of this state, and, if a physician,
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must have been licensed to practice nedicine in this state for at | east
five years.

The comm ssion shall neet as soon as practicable after appoi ntnent
and elect officers each year. Meetings shall be held at |east four
times a year and at such place as the conm ssion determ nes and at such
other tinmes and places as the comm ssion deens necessary. A nmgjority
of the comm ssion nenbers appointed and serving constitutes a quorum
for the transaction of comm ssion business.

The affirmative vote of a majority of a quorumof the commssion is
required to carry any notion or resolution, to adopt any rule, or to
pass any neasure. The conm ssion may appoi nt panels consisting of at
| east three nenbers. A quorumfor the transaction of any business by
a panel is a mninmumof three nenbers. A mgjority vote of a quorum of
the panel is required to transact business delegated to it by the
conmi ssi on.

Each nenber of the conm ssion shall be conpensated in accordance
with RCW 43.03.265 and in addition thereto shall be reinbursed for
travel expenses incurred in carrying out the duties of the comm ssion
in accordance with RCW 43.03.050 and 43.03. 060. Any such expenses
shal |l be paid fromfunds appropriated to the departnent of health.

Whenever the governor is satisfied that a nenber of a conm ssion
has been guilty of neglect of duty, msconduct, or nalfeasance or
m sfeasance in office, the governor shall file with the secretary of
state a statenent of the causes for and the order of renoval from
office, and the secretary shall forthwith send a certified copy of the
statenent of causes and order of renoval to the | ast known post office
address of the nenber.

Vacancies in the nenbership of the conm ssion shall be filled for
t he unexpired term by appoi ntnment by the governor.

The nenbers of the conmm ssion are immune from suit in an action
civil or crimnal, based on its disciplinary proceedings or other
official acts performed in good faith as nenbers of the conm ssion.

Whenever the workload of the comm ssion requires, the comm ssion
may request that the secretary appoint pro tenpore nenbers of the
comm ssion. \When serving, pro tenpore nenbers of the comm ssion have
all of the powers, duties, and imunities, and are entitled to all of
the enolunments, including travel expenses, of regularly appointed
menbers of the conm ssion.
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Heal th Care Provider D scipline

Sec. 104. RCW 18.130.160 and 2001 ¢ 195 s 1 are each amended to
read as foll ows:

Upon a finding, after hearing, that a |icense holder or applicant
has comm tted unprofessional conduct or is unable to practice wth
reasonabl e skill and safety due to a physical or nental condition, the
disciplining authority may consider the inposition of sanctions, taking
into account any prior findings of fact under RCW 18.130.110, any
stipulations to infornmal disposition under RCW 18.130.172, and any
action taken by other in-state or out-of-state disciplining
authorities, and issue an order providing for one or any conbi nation of
the fol |l ow ng:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term

(3) Restriction or limtation of the practice;

(4) Requiring the satisfactory conpletion of a specific program of
remedi al education or treatnent;

(5) The nmonitoring of the practice by a supervisor approved by the
di sci plining authority;

(6) Censure or reprimnd,

(7) Conpliance with conditions of probation for a designated period
of tine;

(8) Paynent of a fine for each violation of this chapter, not to
exceed five thousand dollars per violation. Funds received shall be
pl aced in the health professions account;

(9) Denial of the license request;

(10) Corrective action;

(11) Refund of fees billed to and collected fromthe consuner;

(12) A surrender of the practitioner's license in lieu of other
sanctions, which nust be reported to the federal data bank.

Except as otherw se provided in section 106 of this act, any of the
actions under this section may be totally or partly stayed by the
di sciplining authority. In determ ning what action is appropriate, the
disciplining authority nust first consider what sanctions are necessary
to protect or conpensate the public. Only after such provisions have
been made may the disciplining authority consider and include in the
order requirenments designed to rehabilitate the |icense holder or
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appl i cant. All costs associated with conpliance with orders issued
under this section are the obligation of the license holder or
appl i cant.

The |icensee or applicant may enter into a stipulated disposition
of charges that includes one or nore of the sanctions of this section,
but only after a statenment of charges has been issued and the |icensee
has been afforded the opportunity for a hearing and has el ected on the
record to forego such a hearing. The stipulation shall either contain
one or nore specific findings of unprofessional conduct or inability to
practice, or a statenment by the |icensee acknow edgi ng that evidence is
sufficient to justify one or nore specified findings of unprofessional
conduct or inability to practice. The stipulation entered into
pursuant to this subsection shall be considered formal disciplinary
action for all purposes.

Sec. 105. RCW 18.130.172 and 2000 ¢ 171 s 29 are each anended to
read as foll ows:

(1) Except for those acts of unprofessional conduct specified in
section 106 of this act, prior to serving a statenent of charges under
RCW 18. 130. 090 or 18.130.170, the disciplinary authority may furnish a
statenment of allegations to the l|licensee or applicant along with a
detailed summary of the evidence relied upon to establish the
all egations and a proposed stipulation for informal resolution of the
al | egati ons. These docunents shall be exenpt from public disclosure
until such tinme as the allegations are resolved either by stipulation
or ot herw se.

(2) The disciplinary authority and the applicant or |icensee may
stipulate that the allegations may be disposed of informally in
accordance with this subsection. The stipulation shall contain a
statenent of the facts leading to the filing of the conplaint; the act
or acts of unprofessional conduct alleged to have been commtted or the
al l eged basis for determining that the applicant or |licensee is unable
to practice wth reasonable skill and safety; a statenent that the
stipulation is not to be construed as a finding of either
unprof essional conduct or inability to practice; an acknow edgenent
that a finding of unprofessional conduct or inability to practice, if
proven, constitutes grounds for discipline under this chapter; and an
agreenent on the part of the |licensee or applicant that the sanctions
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set forth in RCW 18. 130. 160, except RCW 18.130.160 (1), (2), (6), and
(8), may be inposed as part of the stipulation, except that no fine my
be inposed but the licensee or applicant may agree to reinburse the
disciplinary authority the costs of investigation and processing the
conplaint up to an anount not exceeding one thousand dollars per
al l egation; and an agreenent on the part of the disciplinary authority
to forego further disciplinary proceedi ngs concerning the allegations.
A stipulation entered into pursuant to this subsection shall not be
consi dered formal disciplinary action.

(3) If the licensee or applicant declines to agree to disposition
of the charges by neans of a stipulation pursuant to subsection (2) of
this section, the disciplinary authority may proceed to forma
di sciplinary action pursuant to RCW 18.130.090 or 18.130.170.

(4) Upon execution of a stipulation under subsection (2) of this
section by both the licensee or applicant and the disciplinary
authority, the conplaint is deened di sposed of and shall becone subject
to public disclosure on the sane basis and to the sane extent as other
records of the disciplinary authority. Should the 1licensee or
applicant fail to pay any agreed reinbursenent within thirty days of
the date specified in the stipulation for paynent, the disciplinary
authority may seek collection of the ambunt agreed to be paid in the
same manner as enforcenent of a fine under RCW 18. 130. 165.

NEW SECTION. Sec. 106. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) The disciplining authority shall revoke the license of a
license holder who is found, in three unrelated orders under RCW
18.130.110 in a ten-year period, to have engaged in three separate
courses of wunprofessional conduct based upon any conbination of the
fol | ow ng:

(a) Any violation of RCW 18.130.180(4) that causes or substantially
contributes to the death of or severe injury to a patient or creates a
significant risk of harmto the public;

(b) Any violation of RCW 18.130.180(6) that creates a significant
risk of harmto the public;

(c) Any violation of RCW 18.130.180(7) that causes or substantially
contributes to the death of or severe injury to a patient or creates a
significant risk of harmto the public;
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(d) Any violation of RCW 18. 130.180(9);

(e) Any violation of RCW18. 130.180(17), except gross m sdeneanors;

(f) Any violation of RCW 18.130.180(23) that causes or
substantially contributes to the death of or severe injury to a patient
or creates a significant risk of harmto the public;

(g) Any violation of RCW18.130.180(24) based upon an act of abuse
to a client or patient; and

(h) Any violation of RCW 18. 130.180(24) based upon sexual contact
with a client or patient.

(2) For the purposes of subsection (1) of this section, a ten-year
peri od commences upon the conpletion of all conditions and obligations
i nposed for the acts identified in subsection (1)(a) through (h) of
this section.

(3) An order that includes a finding of mtigating circunstances
for an act of unprofessional conduct may be issued and, except for (a)
of this subsection, applied one tinme for any license holder or
applicant for a license, and if so, that order does not count as one of
the three orders that triggers a license revocation for purposes of
this section. A finding of mtigating circunstances under (a) of this
subsection may be issued and applied as nmany tines as the I|icense
hol der neets the criteria for such a finding and does not count as one
of the three orders that triggers the revocation of a |license for the
purposes of this section. Except for (a) of this subsection, after a
finding of mtigating circunstances is issued and applied, no
subsequent orders wunder this section may consider any mtigating
ci rcunst ances. The followng mtigating circunstances nay be
consi der ed:

(a) For subsection (1)(a) of this section, the act involved a high-
ri sk procedure, there was no lower-risk alternative to that procedure,
the patient was infornmed of the risks of the procedure and consented to
the procedure anyway, and prior to the institution of disciplinary
actions the license hol der took appropriate renedi al neasures;

(b) There is a strong potential for rehabilitation of the license
hol der; or

(c) There is a strong potential for renedial education and training
to prevent future harmto the public.

(4) Nothing in this section limts the ability of the disciplining
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authority to inpose any sanction, including revocation, for a single
viol ati on of any subsection of RCW 18. 130. 180.

(5) Notwi thstandi ng RCW 9. 96A. 020(1), revocation of a |icense under
this section is not subject to a petition for reinstatenent under RCW
18. 130. 150.

(6) Revocation of a license under this section is subject to appeal
as provided in RCW18. 130. 140.

I ncreasing Patient Safety Through
Di scl osure and Anal ysis of Adverse Events

NEW SECTION. Sec. 107. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Adverse event" neans any of the following events or
occurrences:

(a) An unanticipated death or maj or permanent | oss of function, not

related to the natural course of a patient's illness or underlying
condi tion;

(b) A patient suicide while the patient was under care in the
hospi t al

(c) An infant abduction or discharge to the wong famly;

(d) Sexual assault or rape of a patient or staff nenber while in
t he hospital

(e) A henolytic transfusion reaction involving adm nistration of
bl ood or bl ood products having nmaj or blood group inconpatibilities;

(f) Surgery performed on the wong patient or wong body part;

(g) Afailure or myor malfunction of a facility system such as the
heati ng, ventil ation, fire alarm fire sprinkler, el ectrical
el ectronic information nmanagenent, or water supply which affects any
patient diagnosis, treatment, or care service within the facility; or

(h) Afire which affects any patient diagnosis, treatnment, or care
area of the facility.

The term does not include an incident.

(2) "Anbul atory surgical facility" nmeans any distinct entity that
operates exclusively for the purpose of providing surgical services to
patients not requiring hospitalization, whether or not the facility is
certified under Title XVIII of the federal social security act.

10
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(3) "Childbirth center" nmeans a facility licensed under chapter
18. 46 RCW

(4) "Correctional nedical facility" neans a part or unit of a
correctional facility operated by the departnent of corrections under
chapter 72.10 RCWthat provides nedical services for lengths of stay in
excess of twenty-four hours to offenders.

(5) "Departnment" neans the departnent of health.

(6) "Health care worker" neans an enpl oyee, independent contractor,
licensee, or other individual who is directly involved in the delivery
of health services in a nedical facility.

(7) "Hospital"™ nmeans a facility licensed under chapter 70.41 RCW

(8) "Incident" neans an event, occurrence, or situation involving
the clinical care of a patient in a nmedical facility which

(a) Results in wunanticipated injury to a patient that is |ess
severe than death or nmajor permanent |oss of function and is not
related to the natural course of the patient's illness or underlying
condition; or

(b) Could have injured the patient but did not either cause an
unanticipated injury or require the delivery of additional health care
services to the patient.

The term does not include an adverse event.

(9) "Medical facility" nmeans an anbulatory surgical facility,
childbirth center, hospital, psychiatric hospital, or correctional
medi cal facility.

(10) "Psychiatric hospital" means a hospital facility licensed as
a psychiatric hospital under chapter 71.12 RCW

NEW SECTI ON. Sec. 108. (1) Each nedical facility shall report to
t he departnent the occurrence of any adverse event. The report nust be
submtted to the departnment within forty-five days after occurrence of
t he event has been confirned.

(2) The report shall be filed in a format specified by the
departnent after consultation wth nedical facilities. It shall
identify the facility but shall not include any identifying informtion
for any of the health care professionals, facility enployees, or
patients invol ved. This provision does not nodify the duty of a
hospital to nmake a report to the departnent of health or a disciplinary

11
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authority if a licensed practitioner has commtted unprofessional
conduct as defined in RCW18. 130. 180.

(3) Any nedical facility or health care worker may report an
incident to the departnent. The report shall be filed in a format
specified by the departnent after consultation with nedical facilities
and shall identify the facility but shall not include any identifying
information for any of the health care professionals, facility
enpl oyees, or patients involved. This provision does not nodify the
duty of a hospital to nake a report to the departnent of health or a
disciplinary authority if a licensed practitioner has commtted
unpr of essi onal conduct as defined in RCW18. 130. 180.

(4) If, in the course of investigating a conplaint received froman
enpl oyee of a licensed nedical facility, the departnent determ nes that
the facility has not undertaken efforts to investigate the occurrence
of an adverse event, the departnent shall direct the facility to
undertake an investigation of the event. |If a conplaint related to a
potential adverse event involves care provided in an anbulatory
surgical facility, the departnent shall notify the facility and request
that they undertake an investigation of the event. The protections of
RCW 43.70.075 apply to conplaints related to adverse events or
incidents that are submtted in good faith by enployees of nedica
facilities.

NEW SECTI ON. Sec. 109. The departnent shall:

(1) Receive reports of adverse events and incidents under section
108 of this act;

(2) Investigate adverse events;

(3) Establish a systemfor nedical facilities and the health care
workers of a nedical facility to report adverse events and incidents,
whi ch shall be accessible twenty-four hours a day, seven days a week;

(4) Adopt rules as necessary to inplenent this act;

(5) Directly or by contract:

(a) Collect, analyze, and evaluate data regarding reports of
adverse events and incidents, including the identification of
performance indicators and patterns in frequency or severity at certain
medi cal facilities or in certain regions of the state;

(b) Devel op recommendations for changes in health care practices

12
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and procedures, which may be instituted for the purpose of reducing the
nunber and severity of adverse events and i ncidents;

(c) Directly advise reporting nedical facilities of inmediate
changes that can be instituted to reduce adverse events and incidents;

(d) Issue recommendations to nedical facilities on a facility-
specific or on a statewde basis regarding changes, trends, and
i nprovenents in health care practices and procedures for the purpose of
reducing the nunber and severity of adverse events and incidents.
Prior to issuing recommendati ons, consideration shall be given to the
followng factors: Expect ati on of i npr oved quality care,
i npl enentation feasibility, other relevant inplenentation practices,
and the cost inpact to patients, payers, and nedical facilities.
St atew de recommendati ons shall be issued to nedical facilities on a
continuing basis and shall be published and posted on the departnent's
publicly accessible web site. The recomendations nmade to nedica
facilities under this section shall not be considered mandatory for
| i censure purposes unless they are adopted by the departnent as rules
pursuant to chapter 34.05 RCW and

(e) Monitor inplenmentation of reporting systens addressi ng adverse
events or their equivalent in other states and nake recommendations to
t he governor and the legislature as necessary for nodifications to this
chapter to keep the system as nearly consistent as possible wth
simlar systens in other states;

(6) Report no later than January 1, 2007, and annually thereafter
to the governor and the legislature on the departnent's activities
under this act in the preceding year. The report shall include:

(a) The nunber of adverse events and incidents reported by nedical
facilities on a geographical basis and their outcones;

(b) The information derived fromthe data collected including any
recogni zed trends concerning patient safety; and

(c) Recommendations for statutory or regulatory changes that may
hel p i nprove patient safety in the state.

The annual report shall be made available for public inspection and
shal |l be posted on the departnent's web site;

(7) Conduct all activities under this section in a manner that
preserves the confidentiality of docunents, materials, or information
made confidential by section 111 of this act.

13
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NEW SECTION. Sec. 110. (1) Medical facilities licensed by the
departnent shall have in place policies to assure that, when
appropriate, information about unanticipated outcones is provided to
patients or their famlies or any surrogate decision nmakers identified
pursuant to RCW 7.70.065. Notifications of wunanticipated outcones
under this section do not constitute an acknow edgnent or adm ssion of
l[iability, nor can the fact of notification or the content disclosed be
i ntroduced as evidence in a civil action.

(2) Beginning January 1, 2006, the departnent shall, during the
survey of a licensed nedical facility, ensure that the policy required
in subsection (1) of this section is in place.

NEW SECTION. Sec. 111. Wen a report of an adverse event or
i ncident under section 108 of this act is nmade by or through a
coordinated quality inprovenent program under RCW 43.70.510 or
70.41.200, or by a peer review commttee wunder RCW 4.24. 250,
i nformati on and docunents, including conplaints and incident reports,
created specifically for and collected and maintained by a quality
i nprovenent conmttee for the purpose of preparing a report of an
adverse event or incident shall be subject to the confidentiality
protections of those |laws and RCW 42.17.310(1) (hh).

Coordinated Quality I nprovenent Prograns

Sec. 112. RCW 43.70.510 and 2004 c 145 s 2 are each anended to
read as foll ows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ati on of
any state agency or any subdivision thereof nmay maintain a coordinated
quality inprovenment program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70.41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c¢), (d), (e), (f), (g), and (h) as nodified to
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reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organizations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nmust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenpti on under RCW42.17.310(1) (hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of five or nore providers may
mai ntain a coordi nated quality inprovenent programfor the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical nmalpractice as set forth in
RCW 70. 41. 200. For purposes of this section, a health care provider
group may be a consortium of providers consisting of five or nore
providers in total. Al  such prograns shall conmply wth the
requi renments of RCW 70.41.200(1) (a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the depart nent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information

15
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or docunents with one or nore other progranms, committees, or boards
under subsection (6) of this section is not subject to an action for
civil damages or other relief as a result of the activity or its
consequences. For the purposes of this section, sharing information is
presuned to be in substantial good faith. However, the presunption may
be rebutted upon a showi ng of clear, cogent, and convincing evidence
that the information shared was knowngly false or deliberately
m sl eadi ng.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such conmttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose involvenent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and nmaintained by
qual ity inprovenment commttees regardi ng such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity mnmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ect ed, or maintained by the quality
i nprovenent commttees of the subject entity, which nmay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
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introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatnent received.

(5 Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created
specifically for, and coll ected and maintained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW 70.41.200 or a peer review
commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunents di scl osed by

one coordinated quality inprovenent program to another coordinated
quality inprovenent program or a peer review conmttee under RCW
4.24.250 and any information and docunments created or maintained as a
result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (4) of this section and RCW 4. 24, 250.

(7) The departnent of health shall adopt rules as are necessary to
i npl emrent this section.

Prescription Legibility

NEW SECTION. Sec. 113. The legislature finds that prescription
drug errors occur because the pharmacist or nurse cannot read the
prescription from the physician or other provider with prescriptive
aut hority. The | egislature further finds that |egible prescriptions
can prevent these errors.

17
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Sec. 114. RCW69.41.010 and 2003 ¢ 257 s 2 and 2003 c¢ 140 s 11 are
each reenacted and anmended to read as foll ows:

As used in this chapter, the followng terns have the neanings
i ndi cated unless the context clearly requires otherw se:

(1) "Admnister" nmeans the direct application of a |egend drug
whet her by injection, inhalation, ingestion, or any other neans, to the
body of a patient or research subject by:

(a) A practitioner; or

(b) The patient or research subject at the direction of the
practitioner.

(2) "Community-based care settings" include: Comunity residentia
prograns for the devel opnentally disabled, certified by the departnent
of social and health services under chapter 71A. 12 RCW adult famly
homes |icensed under chapter 70.128 RCW and boarding hones |icensed
under chapter 18.20 RCW Conmunity-based care settings do not include
acute care or skilled nursing facilities.

(3) "Deliver" or "delivery" means the actual, constructive, or
attenpted transfer fromone person to another of a | egend drug, whether
or not there is an agency rel ationship.

(4) "Departnent" neans the departnent of health.

(5) "Dispense” nmeans the interpretation of a prescription or order
for a legend drug and, pursuant to that prescription or order, the
proper selection, neasuring, conpounding, |abeling, or packaging
necessary to prepare that prescription or order for delivery.

(6) "Dispenser” neans a practitioner who di spenses.

(7) "Distribute" nmeans to deliver other than by adm nistering or
di spensing a | egend drug.

(8) "Distributor” means a person who distributes.

(9) "Drug" neans:

(a) Substances recognized as drugs in the official United States
phar macopoei a, official honeopathi c pharmacopoei a of the United States,
or official national fornmulary, or any supplenent to any of them

(b) Substances intended for use in the diagnosis, cure, mtigation,
treatnment, or prevention of disease in man or ani mals;

(c) Substances (other than food, mnerals or vitamns) intended to
affect the structure or any function of the body of man or aninmals; and

(d) Substances intended for use as a conponent of any article

18
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specified in (a), (b), or (c) of this subsection. It does not include
devices or their conponents, parts, or accessories.

(10) "Electronic comruni cation of prescription information” means
the conmunication of prescription information by conputer, or the
transm ssion of an exact visual inage of a prescription by facsimle,
or other electronic neans for original prescription information or
prescription refill information for a | egend drug between an authorized
practitioner and a pharmacy or the transfer of prescription informtion
for a legend drug from one pharmacy to anot her pharmacy.

(11) "In-home care settings" include an individual's place of
tenporary and permanent residence, but does not include acute care or
skilled nursing facilities, and does not include conmunity-based care
settings.

(12) "Legend drugs" nmeans any drugs which are required by state | aw
or regulation of the state board of pharnmacy to be dispensed on
prescription only or are restricted to use by practitioners only.

(13) "Legible prescription” neans a prescription or nedication
order issued by a practitioner that is capable of being read and
understood by the pharnmacist filling the prescription or the nurse or
ot her practitioner inplenmenting the nedication order. A prescription
nust be hand printed, typewitten, or electronically generated.

(14) "Medication assistance" neans assistance rendered by a
nonpractitioner to an individual residing in a comunity-based care
setting or in-hone care setting to facilitate the individual's self-
adm ni stration of a |legend drug or controlled substance. It includes
rem ndi ng or coaching the individual, handing the nedication contai ner
to the individual, opening the individual's nedication container, using
an enabler, or placing the nedication in the individual's hand, and
such ot her neans of nedication assistance as defined by rul e adopted by
t he departnent. A nonpractitioner may help in the preparation of
| egend drugs or controlled substances for self-adm nistration where a
practitioner has determned and comrunicated orally or by witten
direction that such nedication preparati on assistance is necessary and
appropriate. Medication assistance shall not include assistance with
i ntravenous nedications or injectable nedications, except prefilled
insulin syringes.

(15) "Person" means individual, corporation, governnment or
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governnental subdivision or agency, business trust, estate, trust,
partnership or association, or any other legal entity.

(16) "Practitioner" neans:

(a) A physician under chapter 18.71 RCW an osteopathic physician
or an osteopathic physician and surgeon under chapter 18.57 RCW a
dentist under chapter 18.32 RCW a podiatric physician and surgeon
under chapter 18.22 RCW a veterinarian under chapter 18.92 RCW a
regi stered nurse, advanced registered nurse practitioner, or licensed
practical nurse under chapter 18.79 RCW an optonetrist under chapter
18.53 RCWwho is certified by the optonetry board under RCW 18.53. 010,
an osteopathic physician assistant wunder chapter 18 57A RCW a
physi ci an assistant under chapter 18.71A RCW a naturopath |icensed
under chapter 18.36A RCW a pharmaci st under chapter 18.64 RCW or,
when acting under the required supervision of a dentist |icensed under
chapter 18.32 RCW a dental hygienist |icensed under chapter 18.29 RCW

(b) A pharnmacy, hospi tal, or other institution |icensed
regi stered, or otherwise permtted to distribute, dispense, conduct
research with respect to, or to admnister a |l egend drug in the course
of professional practice or research in this state; and

(c) A physician licensed to practice nedicine and surgery or a
physician |icensed to practice osteopathic nedicine and surgery in any
state, or province of Canada, which shares a common border with the
state of Washi ngt on.

(17) "Secretary" means the secretary of health or the secretary's
desi gnee.

Medi cal Mal practice Prem um Assi st ance

NEW SECTI ON.  Sec. 115. The departnment of health shall develop, in
consultation with the departnent of revenue, a program to provide
busi ness and occupation tax credits for physicians who serve uninsured,
medi care, and nedicaid patients in a private practice or a reduced fee
access program for the uninsured and shall submt proposed |egislation
to the | egislature by Novenber 15, 2006. The program nust rel ate the
anount of any tax credit to the extent to which a provider serves
uni nsured, nedicare, and nedicaid patients, such that providers who
serve the greatest nunber of uninsured, nedicare, and nedicaid patients
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receive the greatest tax credit. The program al so should recomend a
m ni mrum t hreshol d of uninsured, nedicare, or nedicaid patients that a
provi der nmust serve in order to qualify for the tax credit.

PART |1 - | NSURANCE | NDUSTRY REFORM

Medi cal Mal practice C osed C ai mReporting

NEW SECTION. Sec. 201. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daint means a denmand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains, or a single claimnamng nultiple health
care providers or facilities, arising out of a single injury or
i ncident of nmedical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim

(2) "Cdaimant” nmeans a person filing a claimagainst a health care
provi der or health care facility.

(3) "Cosed claint neans a claimconcluded with or without paynent
and for which all admnistrative activity has been finalized by the
insuring entity or self-insurer.

(4) "Conmm ssioner"” neans the insurance comr ssioner.

(5 "Health care facility" or "facility" nmeans a clinic, diagnhostic
center, hospital, |aboratory, nental health center, nursing hone,
office, surgical facility, treatnent facility, or simlar place where
a health care provider provides health care to patients.

(6) "Health care provider"” or "provider" neans a physician |icensed
under chapter 18.71 RCW an osteopathic physician |icensed under
chapter 18.57 RCW a podiatric physician |icensed under chapter 18.22
RCW a dentist licensed under chapter 18.32 RCW a chiropractor
licensed wunder chapter 18.25 RCW an advance registered nurse
practitioner |icensed under chapter 18.79 RCW a physician assistant
licensed under chapter 18.71A RCW and a naturopath |icensed under
chapter 18.36A RCW

(7) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;
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(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(8) "Medical malpractice" neans a negligent act, error, or om Ssion
in providing or failing to provide professional health care services
that is actionable under chapter 7.70 RCW

(9) "Self-insurer" neans any health care provider, facility, or
ot her individual or entity that assunmes operational or financial risk
for clains of nedical malpractice.

NEW SECTI ON.  Sec. 202. (1) Beginning January 1, 2007, every self-
insurer or insuring entity that provides nedical mal practice insurance
to any facility or provider in Washington state nust report to the
commi ssioner any closed claimrelated to nedical nalpractice, if the
claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent or paynment in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If aclosed claimis not required to be reported by an insuring
entity or self-insurer and is not covered by insurance, the facility or
provider named in the claim nust report the closed claim to the
comm ssioner if the claimresulted in a final:

(a) Judgnent in any anount;

(b) Settlenent or paynment in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
paynment by the health care facility or health care provider

(3) Reports under this section nust be filed with the comm ssi oner
within sixty days after the claimis closed by the insuring entity or
sel f-insurer

(4)(a) The comm ssioner may inpose a fine of up to two hundred
fifty dollars per day per case against any insuring entity that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

(b) The departnment of health may inpose a fine of up to two hundred
fifty dollars per day per case against any facility or provider that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.
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NEW SECTION. Sec. 203. The reports required under section 202 of
this act nust contain the followng data in a form and with coding
prescribed by the comm ssioner for each claim

(1) A unique nunber assigned to the claimby the insuring entity or
self-insurer to serve as an identifier for the claim

(2) The type of health care provider, including the provider's
medi cal specialty; the type of facility, if any, and the | ocation
within the facility where the injury occurred;

(3) The date of the event that resulted in the claim

(4) The county or counties in which the event that resulted in the
cl ai m occurred;

(5) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(6) The date of suit, if filed,

(7) The claimant's age and sex;

(8 Specific information about the judgnent or settlenent
i ncl udi ng:

(a) The date and amount of any judgnent or settlenent;

(b) Whether the settlenent:

(1) Was the result of a judgnent, arbitration, or nediation; and

(i1) Cccurred before or after trial;

(c) For clains that result in a verdict or judgnent that item zes
damages:

(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c danmages; and

(ti1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses;

(d) For clains that do not result in a verdict or judgnent that
i tem zes dammges:

(1) Total damages; and

(ii) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses; and

(e) If there is no judgnment or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas cl osed; and

(9) The reason for the nedical malpractice claim The conm ssioner
shall use the sane coding of reasons for malpractice clains as those
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used for mandatory reporting to the national practitioner data bank, in
the federal departnent of health and human services, as provided in 42
U S C Secs. 11131 and 11134, as anended.

NEW SECTION. Sec. 204. The conmm ssioner nust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 202 of this act.

(1) At a mninum data nust be sorted by cal endar year and cal endar
i nci dent year. The comm ssioner may al so decide to display data in
ot her ways.

(2) The sunmaries must be available by April 30th of each year.

(3) Information included in an individual closed claim report
submtted by an insurer or self-insurer wunder this chapter is
confidential, is exenpt from public disclosure, and nay not be nade
avai l abl e by the conmm ssioner to the public.

NEW SECTION. Sec. 205. Beginning in 2008, the comm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes the
closed claimreports for nedical malpractice filed under section 202 of
this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are coll ected and show.

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) An item zation of allocated |oss adjustnent expenses;

(d) The types of nedical malpractice for which clains have been
pai d; and

(e) Any other information the comm ssioner determnes illustrates
trends in closed clains;

(2) An analysis of the nedical malpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned mar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;

(b) Aloss ratio analysis of nmedical mal practice insurance witten
i n Washi ngton state; and
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(c) A profitability analysis of each insurer witing nedical
mal practi ce i1 nsurance,;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar year,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The conm ssioner nmay adopt rules that require insuring entities
and self-insurers required to report under section 202(1) of this act
to report data related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The aggregate anounts reserved for incurred clains;

(c) Changes in reserves fromthe previous reporting period; and

(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice i nsurance narket.

NEW SECTION. Sec. 206. The comm ssioner shall adopt all rules
needed to inplenent this chapter. The rules shall identify which
insuring entity or self-insurer has the primary obligation to report a
closed claim when nore than one insuring entity or self-insurer is
providing nedical malpractice liability coverage to a single health
care provider or a single health care facility that has been naned in
a claim The rules may al so specify standards and net hodol ogy for the
reporting by the insuring entities and self-insurers. To ensure that
claimants, health care providers, health care facilities, and self-
insurers cannot be individually identified when data is disclosed to
the public, the comm ssioner shall adopt rules that require the
protection of information that, in conbination, could result in the
ability to identify the claimant, health care provider, health care
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facility, or self-insurer in a particular claim or collection of
cl ai ms.

NEW SECTION.  Sec. 207. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action filed under this chapter that results in a final:

(1) Judgnent in any anount;

(2) Settlenment or paynent in any anmount; or

(3) Disposition resulting in no indemity paynent,
the claimant or his or her attorney shall report to the office of the
i nsurance conmm ssioner on fornms provided by the comm ssioner any court
costs, attorneys' fees, or costs of expert wtnesses incurred in
pursui ng the action.

NEW SECTION. Sec. 208. |If the national association of insurance
comm ssi oners adopts nodel nedical mnal practice reporting standards, the
I nsurance commi ssi oner nust anal yze the nodel standards and report to
the legislature on or before the Decenber 1st subsequent to the
adoption of the nodel standards. The report nust include an analysis
of any differences between the nodel standards and sections 201 through
206 of this act and make recomendations, if any, regarding possible
| egi sl ative changes. The report mnust be made to the house of
representatives conmttees on health care; financial institutions and
i nsurance; and judiciary and the senate commttees on health and | ong-
termcare; financial institutions, housing and consuner protection; and
judiciary.

NEW SECTION. Sec. 209. A new section is added to chapter 42.17
RCWto read as foll ows:

Information in a closed claim report filed under section 203 of
this act that alone or in conbination could result in the ability to
identify a claimant, health care provider, health care facility, or
self-insurer involved in a particular claimis exenpt fromdisclosure
under this chapter

Underwiting Standards
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NEW SECTION. Sec. 210. A new section is added to chapter 48.19
RCWto read as foll ows:

(1) For the purposes of this section, "underwite" neans the
process of selecting, rejecting, or pricing a risk, and includes each
of these processes:

(a) Evaluation, selection, and classification of risk;

(b) Application of rates, rating rules, and classification plans to
risks that are accepted; and

(c) Determining eligibility for:

(1) Coverage provisions;

(ii) Providing or limting the anmount of coverage or policy limts;

or

(ti1) Prem um paynent plans.

(2) Each nedical malpractice insurer nust file its underwiting
rules, gquidelines, criteria, standards, or other information the
insurer uses to underwrite nedical mal practice coverage. However, an
insurer is excluded fromthis requirement if the insurer is ordered
into rehabilitation under chapter 48.31 or 48.99 RCW

(a) Every filing of wunderwiting information nust identify and
expl ai n:

(1) The class, type, and extent of coverage provided by the
i nsurer;

(1i1) Any changes that have occurred to the underwiting standards;
and

(ti1) How underwiting changes are expected to affect future
| osses.

(b) The information under (a) of this subsection nmust be filed with
the comm ssioner at least thirty days before it becones effective and
i's subject to public disclosure upon receipt by the comm ssioner.

NEW SECTION. Sec. 211. A new section is added to chapter 48.18
RCWto read as foll ows:

(1) For the purposes of this section:

(a) "Adverse action”™ includes, but is not |imted to, the
fol | ow ng:

(1) Cancellation, denial, or nonrenewal of nedical malpractice
I nsurance cover age;
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(1i) Charging a higher insurance premum for medical malpractice
i nsurance than woul d have been charged, whether the charge is by any of
the fol |l ow ng:

(A) Application of a rating rule;

(B) Assignment to a rating tier that does not have the | owest
avail abl e rates; or

(C© Placenent with an affiliate conpany that does not offer the
| onest rates available to the insured within the affiliate group of
I nsurance conpani es; or

(ii1) Any reduction or adverse or unfavorable change in the terns
of coverage or anount of any nedical mal practice insurance, including,
but not limted to, the follow ng: Coverage provided to the insured
health care provider is not as broad in scope as coverage requested by
the insured health care provider but is available to other insured
health care providers of the insurer or any affiliate.

(b) "Affiliate" has the sanme neaning as in RCW48. 31B. 005(1).

(c) "dain nmeans a demand for paynent by an allegedly injured
third party under the ternms and conditions of an insurance contract.

(d) "Tier" has the sanme neaning as in RCW48. 18.545(1) (h).

(2) When an insurer takes adverse action against an insured, the
insurer may consider the followng factors only in conbination with
ot her substantive underwiting factors:

(a) An insured has inquired about the nature or scope of coverage
under a nedical mal practice insurance policy;

(b) An insured has notified the insurer, pursuant to the provisions
of the insurance contract, about a potential claim which did not
ultimately result in the filing of a claim or

(c) Aclaimwas closed w thout paynent.

Cancel |l ati on or Nonrenewal of Liability Insurance Policies

Sec. 212. RCW48.18.290 and 1997 ¢ 85 s 1 are each anended to read
as follows:

(1) Cancellation by the insurer of any policy which by its terns is
cancel lable at the option of the insurer, or of any binder based on
such policy which does not contain a clearly stated expiration date,
may be effected as to any interest only upon conpliance wth the
fol | ow ng:
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(a)(i) For policies other than nedical nalpractice liability
i nsur ance: Witten notice of such cancellation, acconpanied by the
actual reason therefor, nust be actually delivered or mailed to the
naned i nsured not less than forty-five days prior to the effective date
of the cancellation ((execept—for—cancelHation—oef—insurance—polieies
for)) L

(ii) For policies that provide nedical nalpractice liability
i nsur ance: Witten notice of such cancellation, acconpanied by the
actual reason therefore, nust be actually delivered or mailed to the
naned i nsured not |less than ninety days prior to the effective date of
the cancellation;

(iii) For policies canceled due to nonpaynent of prem uns,
((whieh)) witten notice ((shal—be)) nust be actually delivered or
nailed to the naned insured not |ess than ten days prior to ((sueh—date
and except for cancellation of fire insurance policies)) the effective
date of the cancellation; and

(iv) For fire insurance policies canceled under chapter 48.53 RCW
((whieh)) witten notice ((shalH—noet—be)) nust be actually delivered or
nmailed to the naned insured not less than five days prior to ((sueh
date)) the effective date of the cancellation

(b) Like notice nust also be so delivered or mailed to each
nort gagee, pledgee, or other person shown by the policy to have an
interest in any | oss which may occur thereunder. For purposes of this
subsection (1)(b), "delivered" includes electronic transmttal
facsimle, or personal delivery.

(2) The mailing of any such notice shall be effected by depositing
it in a sealed envelope, directed to the addressee at his or her | ast
address as known to the insurer or as shown by the insurer's records,
with proper prepaid postage affixed, in a letter depository of the
United States post office. The insurer shall retainin its records any
such itemso nailed, together with its envel ope, which was returned by
the post office upon failure to find, or deliver the mailing to, the
addr essee.

(3) The affidavit of the individual making or supervising such a
mai | ing, shall constitute prima facie evidence of such facts of the
mailing as are therein affirned.

(4) The portion of any premum paid to the insurer on account of
the policy, unearned because of the cancellation and in amunt as
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conmputed on the pro rata basis, nust be actually paid to the insured or
other person entitled thereto as shown by the policy or by any
endor senent thereon, or be nmailed to the insured or such person as soon
as possible, and no later than forty-five days after the date of notice
of cancellation to the insured for honeowners', dwelling fire, and
private passenger auto. Any such paynent may be nmde by cash, or by
check, bank draft, or noney order.

(5) This section shall not apply to contracts of life or disability
i nsurance w thout provision for cancellation prior to the date to which
prem uns have been paid, or to contracts of insurance procured under
t he provisions of chapter 48.15 RCW

Sec. 213. RCW 48.18.2901 and 2002 ¢ 347 s 1 are each amended to
read as foll ows:

(1) Each insurer shall be required to renew any contract of
i nsurance subject to RCW 48.18.290 unless one of the follow ng
situations exists:

(a) The insurer gives the nanmed insured at |east forty-five or
ninety days' notice in witing as provided for in RCW48.18.290(1) (a)
(i) or (ii), that it ((prepeses—to+refuseto+renew)) wWll not renew the

i nsurance contract upon its expiration date; and sets forth in that

witing the actual reason for refusing to renew,

(b) At |east twenty days prior to its expiration date, the insurer
has comruni cated, either directly or through its agent, its wllingness
to renew in witing to the naned insured and has included in that
witing a statenent of the anount of the prem um or portion thereof
required to be paid by the insured to renew the policy, and the insured
fails to discharge when due his or her obligation in connection wth
t he paynent of such premiumor portion thereof;

(c) The insured has procured equivalent coverage prior to the
expiration of the policy period,

(d) The contract is evidenced by a witten binder containing a
clearly stated expiration date which has expired according to its
terns; or

(e) The contract clearly states that it is not renewable, and is
for a specific line, subclassification, or type of coverage that is not
offered on a renewabl e basis. This subsection (1)(e) does not restrict
the authority of the insurance comm ssioner under this code.
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(2) Any insurer failing to include in the notice required by
subsection (1)(b) of this section the anount of any increased prem um
resulting from a change of rates and an explanation of any change in
the contract provisions shall renew the policy if so required by that
subsection according to the rates and contract provisions applicable to
the expiring policy. However, renewal based on the rates and contract
provi sions applicable to the expiring policy shall not prevent the
i nsurer from maki ng changes in the rates and/or contract provisions of
the policy once during the termof its renewal after at |east twenty
days' advance notice of such change has been given to the naned
i nsur ed.

(3) Renewal of a policy shall not constitute a waiver or estoppel
with respect to grounds for cancellation which existed before the
effective date of such renewal, or with respect to cancellation of fire
policies under chapter 48.53 RCW

(4) "Renewal" or "to renew' neans the issuance and delivery by an
insurer of a contract of insurance replacing at the end of the contract
period a contract of insurance previously issued and delivered by the
sane insurer, or the issuance and delivery of a certificate or notice
extending the term of a contract beyond its policy period or term
However, (a) any contract of insurance with a policy period or term of
six nmonths or |ess whether or not nmade continuous for successive terns
upon the paynent of additional premuns shall for the purpose of RCW
48.18. 290 and 48. 18. 293 through 48. 18. 295 be considered as if witten
for a policy period or termof six nonths; and (b) any policy witten
for a termlonger than one year or any policy with no fixed expiration
date, shall, for the purpose of RCW 48.18.290 and 48.18.293 through
48. 18. 295, be considered as if witten for successive policy periods or
terns of one year.

(5 A mdterm blanket reduction in rate, approved by the
comm ssi oner, for nedical mal practice insurance shall not be consi dered
a renewal for purposes of this section.

Prior Approval of Medical Ml practice Insurance Rates
Sec. 214. RCW 48.18.100 and 1997 c 428 s 3 are each anended to

read as foll ows:
(1) No insurance policy form other than surety bond forns, forns
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exenpt under RCW 48.18.103, or application form where witten
application is required and is to be attached to the policy, or printed

life or disability rider or endorsenent form shall be issued,
delivered, or used unless it has been filed with and approved by the
conm ssi oner. This section shall not apply to policies, riders or

endor senents of uni que character designed for and used with relation to
i nsurance upon a particul ar subject.

(2) Every such filing containing a certification, in a form
approved by the comm ssioner, by either the chief executive officer of
the insurer or by an actuary who is a nenber of the Anerican acadeny of
actuaries, attesting that the filing conplies with Title 48 RCW and
Title 284 of the Washington Adm nistrative Code, may be used by such
insurer imediately after filing wth the comm ssioner. The
conmi ssioner nmay order an insurer to cease using a certified formupon
the grounds set forth in RCW 48.18.110. This subsection shall not
apply to certain types of policy forns designhated by the conmm ssi oner
by rule.

(3) Except as provided in RCW48. 18.103, every filing that does not
contain a certification pursuant to subsection (2) of this section
shall be nmade not less than thirty days in advance of any such
i ssuance, delivery, or use. At the expiration of such thirty days the
formso filed shall be deened approved unless prior thereto it has been
affirmatively approved or disapproved by order of the conm ssioner
The conm ssioner may extend by not nore than an additional fifteen days
the period within which he or she may so affirmatively approve or
di sapprove any such form by giving notice of such extension before
expiration of the initial thirty-day period. At the expiration of any
such period as so extended, and in the absence of such prior
affirmati ve approval or disapproval, any such form shall be deened
approved. The comm ssioner may w t hdraw any such approval at any tine
for cause. By approval of any such form for imediate use, the
comm ssi oner nmay waive any unexpired portion of such initial thirty-day
wai ting period.

(4) The comm ssioner's order disapproving any such form or
wi t hdrawi ng a previous approval shall state the grounds therefor.

(5 No such form shall knowi ngly be so issued or delivered as to
whi ch the conm ssioner's approval does not then exist.
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(6) The conm ssioner may, by order, exenpt fromthe requirenents of
this section for so long as he or she deens proper, any insurance
docunment or formor type thereof as specified in such order, to which
in his or her opinion this section nmay not practicably be applied, or
the filing and approval of which are, in his or her opinion, not
desirable or necessary for the protection of the public.

(7) Every nenber or subscriber to a rating organization shall
adhere to the form filings nmade on its behalf by the organization
Devi ations from such organization are permtted only when filed with
t he comm ssioner in accordance with this chapter.

(8) Medical malpractice insurance formfilings are subject to the
provisions of this section.

Sec. 215. RCW 48.18.103 and 2003 c 248 s 4 are each anended to
read as foll ows:

(1) It is the intent of the legislature to assist the purchasers of
comercial property casualty insurance by allowing policies to be
i ssued nore expeditiously and provide a nore conpetitive nmarket for
forns.

(2) Commrercial property casualty policies my be issued prior to
filing the forns. All comrercial property casualty fornms shall be
filed with the conm ssioner within thirty days after an insurer issues
any policy using them

(3) If, within thirty days after a comrercial property casualty
formhas been filed, the conm ssioner finds that the form does not neet
the requirenents of this chapter, the conm ssioner shall disapprove the
form and give notice to the insurer or rating organization that mde
the filing, specifying howthe formfails to neet the requirenents and
stating when, within a reasonable period thereafter, the formshall be
deemed no | onger effective. The conm ssioner nmay extend the tine for
review another fifteen days by giving notice to the insurer prior to
the expiration of the original thirty-day period.

(4) Upon a final determi nation of a disapproval of a policy form
under subsection (3) of this section, the insurer shall anmend any
previously issued disapproved form by endorsenent to conply with the
conm ssi oner' s di sapproval .

(5) For purposes of this section, "commercial property casualty"
means insurance pertaining to a business, profession, occupation,
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nonprofit organi zation, or public entity for the lines of property and
casualty insurance defined in RCW48.11. 040, 48.11. 050, 48.11.060, or
48. 11. 070, but does not nean nedical mal practice insurance.

(6) Except as provided in subsection (4) of this section, the
di sapproval shall not affect any contract made or issued prior to the
expiration of the period set forth in the notice of disapproval.

(7) In the event a hearing is held on the actions of the
comm ssi oner under subsection (3) of this section, the burden of proof
shall be on the comm ssioner.

Sec. 216. RCW 48.19.043 and 2003 c 248 s 7 are each anended to
read as foll ows:

(1) It is the intent of the legislature to assist the purchasers of
comercial property casualty insurance by allowng policies to be
i ssued nore expeditiously and provide a nore conpetitive nmarket for
rates.

(2) Notwi thstandi ng the provisions of RCW48.19.040(1), conmerci al
property casualty policies nmay be issued prior to filing the rates.
Al comrercial property casualty rates shall be filed wth the
commissioner within thirty days after an insurer issues any policy
usi ng them

(3) If, within thirty days after a comercial property casualty
rate has been filed, the comm ssioner finds that the rate does not neet
the requirenents of this chapter, the conm ssioner shall disapprove the
filing and give notice to the insurer or rating organization that nmade
the filing, specifying how the filing fails to neet the requirenments
and stating when, within a reasonable period thereafter, the filing
shall be deened no | onger effective. The conm ssioner may extend the
time for review another fifteen days by giving notice to the insurer
prior to the expiration of the original thirty-day period.

(4) Upon a final determnation of a disapproval of a rate filing
under subsection (3) of this section, the insurer shall issue an
endorsenment changing the rate to conply with the conmssioner's
di sapproval fromthe date the rate is no |onger effective.

(5) For purposes of this section, "commercial property casualty”
means insurance pertaining to a business, profession, occupation,
nonprofit organi zation, or public entity for the |ines of property and
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casualty insurance defined in RCW48.11. 040, 48.11. 050, 48.11.060, or
48. 11. 070, but does not nean nedical mal practice insurance.

(6) Except as provided in subsection (4) of this section, the
di sapproval shall not affect any contract made or issued prior to the
expiration of the period set forth in the notice of disapproval.

(7) In the event a hearing is held on the actions of the
comm ssi oner under subsection (3) of this section, the burden of proof
is on the comm ssioner.

Sec. 217. RCW 48.19.060 and 1997 c 428 s 4 are each anended to
read as foll ows:

(1) The comm ssioner shall review a filing as soon as reasonably
possi ble after made, to determ ne whether it neets the requirenents of
this chapter.

(2) Except as provided in RCW48.19.070 and 48. 19. 043:

(a) No such filing shall becone effective within thirty days after
the date of filing with the comm ssioner, which period may be extended
by the comm ssioner for an additional period not to exceed fifteen days
if he or she gives notice within such waiting period to the insurer or
rating organization which made the filing that he or she needs such
additional tinme for the consideration of the filing. The conm ssioner
may, upon application and for cause shown, waive such waiting period or
part thereof as to a filing that he or she has not di sapproved.

(b) A filing shall be deened to neet the requirenments of this
chapter unless disapproved by the comm ssioner within the waiting
period or any extension thereof.

(3) Medical malpractice insurance rate filings are subject to the
provisions of this section.

PART |1l - HEALTH CARE LI ABI LI TY REFORM

Statutes of Limtations and Repose

NEW SECTION. Sec. 301. The purpose of this section and section
302 of this act is to respond to the court's decision in DeYoung V.
Provi dence Medical Center, 136 Wh.2d 136 (1998), by expressly stating
the legislature's rationale for the eight-year statute of repose in RCW
4.16. 350.

35



© 00 N O Ol WDN P

N NN R R R RRRRR R R
N P O © 00 NO O D WDN B O

23
24
25
26
27
28
29
30
31
32
33
34
35
36

The | egislature recognizes that the eight-year statute of repose
alone may not solve the crisis in the nedical insurance industry.
However, to the extent that the eight-year statute of repose has an
effect on nedical nmalpractice insurance, that effect will tend to
reduce rather than increase the cost of mal practice insurance.

Whether or not the statute of repose has the actual effect of
reducing insurance costs, the legislature finds it wll provide
protection against clainms, however few, that are stale, based on
untrustworthy evidence, or that place undue burdens on defendants.

In accordance with the court's opinion in DeYoung, the |egislature
further finds that conpelling even one defendant to answer a stale
claim is a substantial wong, and setting an outer limt to the
operation of the discovery rule is an appropriate aim

The legislature further finds that an eight-year statute of repose
is a reasonable tine period in light of the need to balance the
interests of injured plaintiffs and the health care industry.

The |l egislature intends to reenact RCW4.16.350 with respect to the
ei ght-year statute of repose and specifically set forth for the court
the legislature's legitimate rationale for adopting the eight-year
statute of repose. The legislature further intends that the eight-year
statute of repose reenacted by section 302 of this act be applied to
actions comenced on or after the effective date of this act.

Sec. 302. RCW 4.16.350 and 1998 ¢ 147 s 1 are each reenacted to
read as foll ows:

Any civil action for damages for injury occurring as a result of
health care which is provided after June 25, 1976 agai nst:

(1) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st

pharmaci st, optician, physician's assistant, osteopathic physician's
assi stant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his
estate or personal representative;

(2) An enployee or agent of a person described in subsection (1) of
this section, acting in the course and scope of his enploynent,
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including, in the event such enpl oyee or agent is deceased, his estate
or personal representative; or

(3) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in subsection (1)
of this section, including, but not limted to, a hospital, clinic
heal th mai ntenance organization, or nursing hone; or an officer,
di rector, enployee, or agent thereof acting in the course and scope of
his enploynment, including, in the event such officer, director,
enpl oyee, or agent is deceased, his estate or personal representative;
based upon all eged professional negligence shall be commenced within
three years of the act or om ssion alleged to have caused the injury or
condition, or one year of the tine the patient or his representative
di scovered or reasonably should have discovered that the injury or
condi tion was caused by said act or om ssion, whichever period expires
| ater, except that in no event shall an action be commenced nore than
ei ght years after said act or om ssion: PROVI DED, That the tinme for
commencenent of an action is tolled upon proof of fraud, intentiona
conceal nent, or the presence of a foreign body not intended to have a
t herapeutic or diagnostic purpose or effect, until the date the patient
or the patient's representative has actual know edge of the act of
fraud or concealnent, or of the presence of the foreign body; the
patient or the patient's representative has one year fromthe date of
t he actual know edge in which to comence a civil action for danmages.

For purposes of this section, notw thstanding RCW 4.16.190, the
know edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought agai nst those individuals or entities specified in this
section by a person for recovery of damages for injury occurring as a
result of childhood sexual abuse as defined in RCW4. 16. 340(5).
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Sec. 303. RCW4.16.190 and 1993 ¢ 232 s 1 are each anended to read
as follows:

(1) Unless otherwise provided in this section, if a person entitled
to bring an action nentioned in this chapter, except for a penalty or
forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen
years, or inconpetent or disabled to such a degree that he or she
cannot understand the nature of the proceedi ngs, such inconpetency or
disability as determ ned according to chapter 11.88 RCW or inprisoned
on a crimnal charge prior to sentencing, the time of such disability
shall not be a part of the tinme limted for the commencenent of action.

(2) Subsection (1) of this section with respect to a person under
the age of eighteen years does not apply to the tine limted for the
commencenent of an action under RCW 4. 16. 350.

Expert Wtnesses

NEW SECTION.  Sec. 304. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action against a health care provider under this chapter,
a health care professional expert may not provide testinony at tria
unless the health care professional expert neets the follow ng
criteria:

(a) Has expertise in the condition at issue in the action; and

(b) At the time of the occurrence of the incident at issue in the
action, or at the time of retirenent in the case of an expert who
retired no sooner than five years prior to the tinme the action is
commenced, was either:

(1) Engaged in active practice in the sane or simlar area of
practice or specialty as the defendant or is qualified to be an expert
w tness by virtue of having training, experience, and knowl edge in the
standard of care pertinent to the procedure or treatnent in dispute; or

(1i) Teaching at an accredited health professions school or an
accredited or affiliated academ c or clinical training programin the
same or simlar area of practice or specialty as the defendant,
including instruction regarding the particular condition at issue.

(2) Upon notion of a party, the court nmay wai ve the requirenents of
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subsection (1) of this section and allow a health care professiona
expert who does not neet those requirenents to testify at trial if the
court finds that:

(a) Extensive efforts were nade by the party to |ocate an expert
who neets the criteria under subsection (1) of this section, but none
was Wi lling and available to testify; and

(b) The proposed expert is qualified to be an expert w tness by
virtue of the person's training, experience, and know edge.

NEW SECTION. Sec. 305. A new section is added to chapter 7.70 RCW
to read as foll ows:

An expert opinion provided in the course of an action against a
health care provider wunder this chapter nust be corroborated by
adm ssi bl e evidence, such as, but not limted to, treatnent or practice
protocols or guidelines developed by health care specialty
organi zati ons, objective academ c research, clinical trials or studies,
wi dely accepted clinical practices, or evidence deenmed sufficient by
the court.

NEW SECTION. Sec. 306. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this chapter, each side shall presunptively be
entitled to only two independent experts on an issue, except upon a
showi ng of good cause. Where there are nmultiple parties on a side and
the parties cannot agree as to which independent experts will be called
on an issue, the court, upon a showi ng of good cause, shall allow
additional experts on an issue to be called as the court deens
appropri ate.

Certificate of Merit

NEW SECTION. Sec. 307. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) I'n an action against an individual health care provider under
this chapter for personal injury or wongful death in which the injury
is alleged to have been caused by an act or om ssion that violates the
accepted standard of care, the plaintiff nust file a certificate of
merit at the time of commencing the action. If the action is comenced
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within forty-five days prior to the expiration of the applicable
statute of limtations, the plaintiff nust file the certificate of
merit no later than forty-five days after commenci ng the action.

(2) The certificate of nmerit nust be executed by a health care
provi der who neets the qualifications of an expert under this chapter
If there is nore than one defendant in the action, the person
commencing the action nust file a certificate of nerit for each
def endant .

(3) The certificate of nerit nust contain a statenment that the
person executing the certificate of nerit believes, based on the
information known at the time of executing the certificate of nerit,
that there is a reasonable probability that the defendant's conduct did
not follow the accepted standard of care required to be exercised by
t he def endant.

(4) Upon notion of the plaintiff, the court may grant an additi onal
period of tine to file the certificate of nerit, not to exceed ninety
days, if the court finds there is good cause for the extension.

(5 (a) Failure to file a certificate of nerit that conplies with
the requirenents of this section is grounds for dismssal of the case.

(b) If a case is dismssed for failure to file a certificate of
merit that conplies with the requirements of this section, the filing
of the claimagainst the health care provider shall not be used agai nst
the health care provider in professional liability insurance rate
setting, personal credit history, or professional |icensing and
credenti al i ng.

Affidavits of Noni nvol venent

NEW SECTION. Sec. 308. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) A health care provider naned as a defendant in a nedica
mal practice action may cause the action against that provider to be
di sm ssed upon the filing of an affidavit of noninvolvenent with the
court. The affidavit of noninvolvenent shall set forth, wth
particularity, the facts that denonstrate that the provider was
m sidentified or otherw se not involved, individually or through its
servants or enployees, in the care and treatnent of the clai mant, and
was not obligated, either individually or through its servants or
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enpl oyees, to provide for the care and treatnent of the clai mant, and
coul d not have caused the all eged mal practice, either individually or
through its servants or enployees, in any way.

(2) A codefendant or claimnt shall have the right to chall enge an
affidavit of noninvolvenent by filing a notion and submtting an
affidavit that contradicts the assertions of noninvol venent nade by the
health care provider in the affidavit of noninvol venent.

(3) If the court determ nes that a health care provider naned as a
def endant falsely files or nakes false or inaccurate statenents in an
affidavit of noninvolvenent, the court, upon notion or upon its own
initiative, shall imediately reinstate the claim against that
provider. Reinstatement of a party pursuant to this subsection shal
not be barred by any statute of limtations defense that was not valid
at the time the original action was fil ed.

In any action in which the health care provider is found by the
court to have knowingly filed a false or inaccurate affidavit of

noni nvol venent, the court shall inpose upon the person who signed the
affidavit or represented the party, or both, an appropriate sanction,
including, but not limted to, at the discretion of the court,

reasonabl e expenses incurred as a result of the filing of the false or
i naccurate affidavit, including reasonable attorneys' fees.

(4) If the court determnes that a plaintiff falsely objected to a
health care provider's affidavit of noninvolvenent, or know ngly
provided an inaccurate statenment regarding a health care provider's
affidavit, the court shall inpose upon the plaintiff or the plaintiff's
counsel, or both, an appropriate sanction, including, but not limted
to, an order to pay to the other party or parties the anount of the
reasonabl e expenses incurred as a result of the subm ssion of the fal se
objection or inaccurate statenent, including reasonable attorneys'
f ees.

(5) If, as a matter of law, a health care provider is dismssed as
a result of an affidavit of noninvolvenent from an action alleging
medi cal nmal practice, no fault nmay be allocated to that person. I n
addition, any such defendant nmay not have his or her status as a
defendant in the action used against him or her for purposes of
establishing insurance rates, to deny hospital privileges, or for the
purposes of credit scoring or credit applications.
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Vol untary Arbitration

NEW SECTION. Sec. 309. This chapter applies to any cause of
action for damages for personal injury or wongful death based on
al | eged professional negligence in the provision of health care where
all parties to the action have agreed to submt the dispute to
arbitration under this chapter in accordance with the requirenents of
section 310 of this act. Any contract or other agreenment entered into
prior to the comencenent of an action that purports to require a party
to elect arbitration under this chapter is void and unenforceabl e.

NEW SECTION. Sec. 310. (1) Parties in an action covered under
section 309 of this act may elect to submt the dispute to arbitration
under this chapter only in accordance with the requirenents in this
section.

(a) Aclaimant may elect to submt the dispute to arbitration under
this chapter by including such election in the conplaint filed at the
commencenent of the action. A defendant may elect to submt the
di spute to arbitration under this chapter by including such election in
t he defendant's answer to the conplaint. The dispute will be submtted
to arbitration under this chapter only if all parties to the action
elect to submt the dispute to arbitration

(b) If the parties do not initially elect to submt the dispute to
arbitration in accordance with (a) of this subsection, the parties may
make such an election at any tinme during the pendency of the action by
filing a stipulation with the court in which all parties to the action
agree to submt the dispute to arbitration under this chapter.

(2) A party that does not initially elect to submt a dispute to
arbitration under this chapter nust file a declaration with the court
that neets the follow ng requirenents:

(a) In the case of a claimant, the declaration nust be filed at the
time of comencing the action and nust state that the attorney
representing the claimnt presented the claimant with a copy of the
provisions of this chapter before commencing the action and that the
claimant elected not to submt the dispute to arbitration under this
chapter; and

(b) I'n the case of a defendant, the declaration nust be filed at
the time of filing the answer and nust state that the attorney

42



A W DN

©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

representing the defendant presented the defendant with a copy of the
provisions of this chapter before filing the defendant's answer and
that the defendant elected not to submt the dispute to arbitration
under this chapter

NEW SECTION. Sec. 311. (1) An arbitrator shall be selected by
agreenent of the parties no later than forty-five days after: (a) The
date all defendants elected arbitration in the answer where the parties
el ected arbitration in the initial conplaint and answer; or (b) the
date of the stipulation where the parties agreed to enter into
arbitration after the comencenent of the action through a stipulation
filed with the court. The parties nay agree to select nore than one
arbitrator to conduct the arbitration.

(2) If the parties are unable to agree to an arbitrator by the tine
specified in subsection (1) of this section, each side may submt the
names of three arbitrators to the court, and the court shall select an
arbitrator fromanong the submtted nanes within fifteen days of being
notified that the parties are unable to agree to an arbitrator. | f
none of the parties submt any nanmes of potential arbitrators, the
court shall select an arbitrator.

NEW SECTI ON. Sec. 312. The arbitrator may conduct the arbitration
in such manner as the arbitrator considers appropriate so as to aid in
the fair and expeditious disposition of the proceeding subject to the
requi renents of this section and section 313 of this act.

(1) (a) Except as provided in (b) of this subsection, each side is
entitled to two experts on the issue of liability, two experts on the
i ssue of damamges, and one rebuttal expert.

(b) Where there are nultiple parties on one side, the arbitrator
shall determ ne the nunber of experts that are allowed based on the
m ni mum nunber of experts necessary to ensure a fair and economc
resol ution of the action.

(2)(a) Unless the arbitrator determ nes that excepti onal
circunstances require additional discovery, each party is entitled to
the foll ow ng discovery fromany other party:

(i) Twenty-five interrogatories, including subparts;

(1i) Ten requests for adm ssion; and

(ti1) I'n accordance with applicable court rules:
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(A) Requests for production of docunents and things, and for entry
upon land for inspection and ot her purposes; and

(B) Requests for physical and nental exam nations of persons.

(b) The parties shall be entitled to the foll owi ng depositions:

(i) Depositions of parties and any expert that a party expects to
call as a wtness. Except by order of the arbitrator for good cause
shown, the length of the deposition of a party or an expert wtness
shall be limted to four hours.

(ii) Depositions of other wtnesses. Unless the arbitrator
det erm nes t hat excepti onal ci rcunst ances require addi ti ona
depositions, the total nunber of depositions of persons who are not
parties or expert witnesses is limted to five depositions per side,
each of which may last no longer than two hours in |ength. In the
deposition of a fact wtness, each side is entitled to exam ne for one
hour of the deposition.

(3) An arbitrator may issue a subpoena for the attendance of a
wi tness and for the production of records and other evidence at any
hearing and may adm ni ster oaths. A subpoena nmust be served in the
manner for service of subpoenas in a civil action and, upon notion to
the court by a party to the arbitration proceeding or the arbitrator,
enforced in the manner for enforcenent of subpoenas in a civil action.

NEW SECTION. Sec. 313. (1) An arbitration under this chapter
shall be conducted according to the tinme frames specified in this
section. The tinme franmes provided in this section run from the date
all defendants have agreed to arbitration in their answers where the
parties elected arbitration in the initial conplaint and answer, and
from the date of the execution of the stipulation where the parties
agreed to enter into arbitration after the comencenent of the action
through a stipulation filed with the court. The arbitrator shall issue
a case scheduling order in every case specifying the dates by which the
requi renents of (b) through (g) of this subsection nust be conpleted.

(a) Wthin forty-five days, the claimant shall provide stipulations
for all relevant nedical records to the defendants.

(b) Wthin one hundred twenty days, the claimnt shall disclose to
t he defendants the names and curriculumvitae or other docunentation of
qualifications of any expert the claimant expects to call as a w tness.
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(c) Wthin one hundred forty days, each defendant shall disclose to
the claimants the nanmes and curriculumvitae or other docunentation of
qualifications of any expert the defendant expects to call as a
W t ness.

(d) Wthin one hundred sixty days, each party shall disclose to the
ot her parties the nanme and curriculumvitae or other docunentation of
qualifications of any rebuttal expert the party expects to call as a
W t ness.

(e) Wthin tw hundred forty days, all discovery shall be
conpl et ed.

(f) Wthin tw hundred fifty days, mandatory nedi ation as required
by RCW 7. 70.100 shall be conpleted. The arbitrator for the dispute may
not serve as the nediator in the nediation.

(g) Wthin tw hundred seventy days, the arbitration hearing shal
conmence.

(2) It is the express public policy of the |legislature that
arbitration hearings under this chapter be commenced no | ater than ten
months after the parties elect to submt the dispute to arbitration
The arbitrator may grant a continuance of the commencenent of the
arbitration hearing only where a party shows that exceptional
ci rcunst ances create an undue and unavoi dabl e hardship on the party.

NEW SECTION. Sec. 314. (1) The arbitrator shall issue a decision
in witing and signed by the arbitrator within fourteen days after the
conpletion of the arbitration hearing and shall pronptly deliver a copy
of the decision to each of the parties or their attorneys.

(2) The arbitrator may not nmake an award of damages under this
chapter that exceeds one mllion dollars for both economc and
noneconom ¢ danmages.

(3) The arbitrator may not nmake an award of damages under this
chapter under a theory of ostensible agency liability.

(4) The arbitrator shall nmake a finding as to whether a claim
counterclaim cross-claim or defense advanced by a party was frivol ous
as defined in RCW 4. 84. 185.

(5) If the arbitrator nakes an award of damages to the clai mant,
the arbitrator shall nmake a finding as to whether the clai mant suffered
serious nental or physical injury as a result of the professional
negl i gence of the defendant or defendants.
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(6) The arbitrator shall review the reasonabl eness of each party's
attorneys' fees under the provisions of RCW4. 24. 005.

(7) The fees and expenses of the arbitrator shall be paid by the
nonprevailing parties.

NEW SECTION. Sec. 315. After a party to the arbitration
proceedi ng receives notice of a decision, the party may file a notion
with the court for a judgnent in accordance with the decision, at which
tinme the court shall issue such a judgnent unless the decision is
nodi fied, corrected, or vacated as provided in section 318 of this act.

NEW SECTION. Sec. 316. There is no right to a trial de novo on an
appeal of the arbitrator's decision. An appeal of the arbitrator's

decision is limted to the bases for appeal provided in ROW7.--.---(1)
(a) through (d) and 7.--.--- (sections 23(1) (a) through (d) and 24,
chapter . . . (Substitute House Bill No. 1054), Laws of 2005).

NEW SECTION. Sec. 317. The provisions of chapter 7.-- RCW
(sections 1 through 32, chapter . . . (Substitute House Bill No. 1054),

Laws of 2005) do not apply to arbitrations conducted under this chapter
except to the extent specifically provided in this chapter.

NEW SECTION. Sec. 318. There is no right to a trial de novo on an
appeal of the arbitrator's decision. An appeal of the arbitrator's
decision is limted to the bases for appeal provided in RCW 7.04. 160
(1) through (4) and 7.04.170, or equivalent provisions in a successor
statute.

NEW SECTI ON. Sec. 319. The provisions of chapter 7.04 RCWdo not
apply to arbitrations conducted under this chapter except to the extent
specifically provided in this chapter.

Sec. 320. RCW7.04.010 and 1947 ¢ 209 s 1 are each anended to read
as follows:

Two or nore parties nay agree in witing to submt to arbitration,
in conformty with the provisions of this chapter, any controversy
whi ch may be the subject of an action existing between themat the tine
of the agreenent to submt, or they may include in a witten agreenent
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a provision to settle by arbitration any controversy thereafter arising
between them out of or in relation to such agreenent. Such agreenent
shall be valid, enforceable and irrevocabl e save upon such grounds as
exist in law or equity for the revocation of any agreenent.

The provisions of this chapter shall not apply to any arbitration
agreenent between enployers and enployees or between enployers and
associ ations of enployees, and as to any such agreenent the parties
thereto may provide for any nethod and procedure for the settlenent of
exi sting or future disputes and controversies, and such procedure shall
be valid, enforceable and irrevocabl e save upon such grounds as exi st
inlaw or equity for the revocation of any agreenent.

The provisions of this chapter do not apply to arbitrations under
chapter 7.-- RCW (sections 309 through 319 of this act) except to the
extent provided in that chapter.

Sec. 321. RCW 7.--.--- and 2005 ¢ ... (SHB 1054) s 3 are each
anmended to read as foll ows:

(1) Before July 1, 2006, this chapter governs agreenents to
arbitrate entered into:

(a) On or after the effective date of chapter . . . (Substitute
House Bill No. 1054), Laws of 2005; and

(b) Before the effective date of chapter . . . (Substitute House
Bill No. 1054), Laws of 2005, if all parties to the agreenment to

arbitrate or to arbitration proceedings agree in a record to be
governed by this chapter.

(2) On or after July 1, 2006, this chapter governs agreenents to
arbitrate even if the arbitration agreenment was entered into before the
effective date of chapter . . . (Substitute House Bill No. 1054), Laws
of 2005.

(3) This chapter does not apply to any arbitration governed by
chapter 7.06 RCW

(4) This chapter does not apply to any arbitration governed by
chapter 7.-- RCW (sections 309 through 319 of this act) except to the
extent provided in that chapter.

(5 This chapter does not apply to any arbitration agreenent
bet ween enpl oyers and enpl oyees or between enpl oyers and associ ati ons
of enpl oyees.
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Mandat ory Medi ati on

Sec. 322. RCW 7.70.100 and 1993 c 492 s 419 are each anmended to
read as foll ows:

(1) No action based upon a health care provider's professiona
negligence may be commenced unless the defendant has been given at
| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the commencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandat ory nediation prior to trial except as provided in subsection (6)
of this section.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl ement mandatory nediation of actions under this chapter. The
((res—shalt)) inplenentation contenplates the adoption of rules by
the suprene court which wll require nmandatory nediation wthout
exception unl ess subsection (6) of this section applies. The rules on
mandatory nedi ation shall address, at a m ni mum

(a) Procedures for the appointnent of, and qualifications of,
medi at or s. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;
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(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nedi ati on conference nmust be hel d;

(f) A nmeans by which nediation of an action under this chapter may
be waived by a nediator who has determned that the claim is not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((63))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The mandatory nedi ation requirenent of subsection (4) of this
section does not apply to an action subject to mandatory arbitration
under chapter 7.06 RCW or to an action in which the parties have
agreed, subsequent to the arisal of the claim to submt the claimto
arbitration under chapter 7.04 or 7.-- (sections 309 through 319 of
this act) RCW

(7) The inplenentation also contenplates the adoption of a rule by
the suprene court for procedures for the parties to certify to the
court the manner of nediation used by the parties to conply with this
section.

Col | ateral Sources

Sec. 323. RCW7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anmended to read as foll ows:

Any party may present evidence to the trier of fact that the
((pattent)) plaintiff has already been conpensated for the injury
conpl ai ned of from any source except the assets of the ((patient—hts))
plaintiff, the plaintiff's representative, or ((h+s)) the plaintiff's
i mredi at e fanmi | y((;—er—i-Asurance—purchasedwith-such-assets)). 1In the
event such evidence is admtted, the plaintiff may present evidence of
an obligation to repay such conpensation and evidence of any anount
paid by the plaintiff, or his or her representative or imediate

famly, to secure the right to the conpensation. ((+asurancebargained

purechased—wththeassets—oftheenployee—)) Conpensation as used in

this section shall nmean paynent of noney or other property to or on
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behal f of the patient, rendering of services to the patient free of
charge to the patient, or indemnification of expenses incurred by or on
behal f of the patient. Notwi t hstanding this section, evidence of
conpensation by a defendant health care provider may be offered only by
t hat provider.

Preventing Frivol ous Lawsuits

NEW SECTI ON.  Sec. 324. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this section, an attorney that has drafted, or
assisted in drafting and filing an action, counterclaim cross-claim
third-party claim or a defense to a claim upon signature and filing,
certifies that to the best of the party's or attorney's know edge,
information, and belief, fornmed after reasonable inquiry it is not
frivolous, and is well grounded in fact and is warranted by existing
law or a good faith argunment for the extension, nodification, or
reversal of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause frivolous litigation.
If an action is signed and filed in violation of this rule, the court,
upon notion or upon its own initiative, may inpose upon the person who
signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the anount of
t he reasonabl e expenses incurred because of the filing of the action,
counterclaim cross-claim third-party claim or a defense to a claim
i ncluding a reasonable attorney fee. The court may also forward the
name of the attorney filing a claimin violation of this section to the
bar association for investigation. The procedures governing the
enforcenment of RCW4.84.185 shall apply to this section.

PART |V - M SCELLANEQUS PROVI SI ONS

NEW SECTION.  Sec. 401. Part headi ngs and subheadings used in this
act are not any part of the | aw

NEW SECTI ON.  Sec. 402. (1) Sections 107 through 111 of this act
constitute a new chapter in Title 70 RCW
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(2) Sections 201 through 206 of this act constitute a new chapter
in Title 48 RCW

(3) Sections 309 through 319 of this act constitute a new chapter
in Title 7 RCW

NEW SECTION. Sec. 403. Sections 318 through 320 of this act
expi re Decenber 31, 2005.

NEW SECTION. Sec. 404. |If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 405. The secretary of state shall submt this
act to the people for their adoption and ratification, or rejection, at
the next general election to be held in this state, in accordance with

Article Il, section 1 of the state Constitution and the |aws adopted to
facilitate its operation. In accordance with RCW 29A 72.050, the
| egi sl ature designates the followng as the statenent of subject of
this referendumbill to be included in the ballot title:

"I nmproving patient safety, reducing nedical errors, and reformng
mal practice insurance;”
and the | egislature designates the followi ng as the concise description
of this referendumbill to be included in the ballot title:

"This bill would inprove health care by increasing patient safety,
reducing nedical errors, reformng nedical mal practice insurance, and
resol ving nedical mal practice clains fairly.""

SHB 2292 - S COW AMD
By Commttee on Health & Long-Term Care

On page 1, line 3 of the title, after "fairly" strike the remi nder
of the title and insert "; anmending RCW5. 64. 010, 4.24.260, 18.71.015,
18.130. 160, 18.130.172, 43.70.510, 48.18.290, 48.18.2901, 48.18.100,
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48. 18. 103, 48. 19. 043, 48. 19. 060, 4.16. 190, 7.04.010, 7.--.---,
7.70.100, and 7.70.080; reenacting and anending RCW 69.41.010;
reenacti ng RCW 4. 16. 350; adding a new section to chapter 18.130 RCW
adding new sections to chapter 7.70 RCW adding a new section to
chapter 42.17 RCW adding a new section to chapter 48.19 RCW adding a
new section to chapter 48.18 RCW adding a new chapter to Title 70 RCW
adding a new chapter to Title 48 RCW adding a new chapter to Title 7
RCW <creating new sections; prescribing penalties; providing an
expiration date; and providing for subm ssion of this act to a vote of
t he people.”

--- END ---
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